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IN

THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
NOS.

47360—2019,
47362-2019

Plaintiff-Respondent,

vvvvvvvvvvvv

&

47361-2019

Bingham County Case Nos.
CR-201 1-10105, CR-2015-2607
& CR-2018-1200

NIKO VINCENT GEORGETTE
RESPONDENT’S BRIEF
Defendant-Appellant.

Has Niko Vincent Georgette failed t0 show that the district court abused its discretion by
imposing and executing concurrent sentences 0f ﬁve years, with two years determinate for
aggravated assault and ﬁve years, with two years determinate for intimidating a witness, to run
consecutive t0 the sentences in CR-201 1-10105 and CR-2015-2607, and by denying his Rule 35
motions?

ARGUMENT
Georgette Has Failed

A.

District Court

Abused

Its

Discretion

Introduction
In 201

Upon

To Show That The

arrival,

1,

Blackfoot police responded t0 a report 0f a vehicle burglary. (47360 PSI,

Blanca Torres informed authorities that she went

to pick

p. 2.)

up her son from school

at

2:30

pm.

that day,

She stated

and found

that the stereo

that the stereo

had been taken out of the dash. (47360 PSI,

was worth approximately $400. (47360 PSI,

another ofﬁcer met With Crystal Maldonado

2:00

at

pm.

p. 2.)

On

that

p. 2.)

same day,

in reference to a vehicle burglary.

(47360

PSI, p. 2.) Crystal reported that she had gone t0 her car and noticed that

someone had

CD

an ofﬁcer reported that

deck, the ampliﬁer and sub woofers.

(47360 PSI,

p. 2.)

Days

later,

stolen her

Robert Duffy and Niko Vincent Georgette were stopped by another ofﬁcer, and were acting
suspiciously.

(47360 PSI,

p. 2.)

tool box, a stereo ampliﬁer,

At

that time, the ofﬁcer noted that there

and a speaker box

in Duffy’s vehicle.

was a

(47360 PSI,

large wrench, a

p. 2.)

A detective

contacted the Idaho Department of Corrections and found that Georgette was meeting with a

probation ofﬁcer at that time. (47360 PSI, pp. 2-3.)

The

detective contacted Georgette and informed

and Duffy were involved
equipment was

at.

in

some

(47360 PSI,

recent auto burglaries and needed t0

that

driving around, looking for things, and they

the stereo out, giving

p. 3.)

had one of the in-dash stereos

Duffy had the other items. (47360 PSI,

Elementary School. (47360 PSI,

On the

PSI, p. 3.)

second

it

p. 3.)

to Georgette

car,

He

Jail,

recovered the stereo.

p. 3.)

the stereo

at his

mother’s home,

Georgette stated that he and Duffy were

saw two unlocked

stated that

Duffy got

cars at the apartments near Stalker

into

and then did the same thing

one of the vehicles and pulled

to the other vehicle.

(47360 PSI,

Duffy popped the trunk and took a speaker box and ampliﬁer. (47360

Authorities arrested Georgette

Bingham County

know where

Georgette hung his head and said “I just don’t want t0 g0 t0

p. 3.)

prison.” (47360 PSI, p. 3.) Georgette said he

and

him that he had information that Georgette

on a probation Violation and transported him

and a detective responded
(47360 PSI,

p. 3.)

to the residence

to the

0f Georgette’s mother and

Authorities then received contact from Georgette’s

mother,

who gave

Lamear’s

(47360 PSI,

car.

The

Box”

that

matched the speaker box stolen from Vince

p. 3.)

charged Georgette With three counts of principal t0 a felony, burglary. (47360

state

R., pp. 63-64.)

state

authorities a “Bass

Georgette pleaded guilty t0 two counts 0f principal to a felony, burglary, and the

agreed to dismiss the third charge.

The

(47360 R., pp. 69-79.)

district court

imposed

concurrent sentences of seven years, With two and one-half years determinate and retained
jurisdiction.

(47360 R., pp. 92-94.) Following his period of retained jurisdiction, the

placed Georgette 0n probation for a period 0f ﬁve years. (47360 R., pp. 109-1

IDOC

In 2015, a Black Foot Police ofﬁcer assisted an

home

Visits.

(47361 PSI,

coming from the
that

At Georgette’s home,

at his

bottle out

odor 0f marijuana

kitchen. (47361 PSI, p. 3.) Ofﬁcers asked Georgette about drug use,

home

When authorities
(47361 PSI,

1 1.)

Probation and Parole ofﬁcer with

authorities detected t0

he had drank alcohol, but did not use drugs. (47361 PSI,

had been

it.

p. 3.)

district court

p. 3.)

earlier,

and

that his friend

p. 3.)

and he said

Georgette stated that a friend

smoked marijuana

outside.

(47361 PSI,

p. 3.)

asked about the odor inside, Georgette gave them permission to check for drugs.

While

in the kitchen,

one ofﬁcer found a bottle of liquor, and When he took the

0f the cupboard, he found a plastic bag With a coffee can and another container inside of

(47361 PSI,

p. 3.)

Inside the coffee can, there

material that smelled like marijuana.

(47361 PSI,

that a friend,

who had

3.)

stayed With

clear, plastic

bags with a green plant

Inside the other container, there

p. 3.)

What appeared to be dried mushrooms. (47361 PSI, p.
and told the ofﬁcers

were

were

Georgette possessed $437 on his person,

him

for several days, left a

When he found the

backpack

in the

them

into

the containers and in the cupboard so that his child could not get into them. (47361 PSI, p. 3.)

He

front closet. (47361 PSI, p. 3.) Georgette claimed that

stated that he kept the drugs, because he did not

want

to

drugs, he put

be held responsible for the cost to replace

them when

his friend returned.

(47361 PSI,

mushrooms weighed 4.86 ounces. (47361
The

state

p. 3.)

The marijuana weighed 4.83 ounces, and

the

PSI, p. 3.)

charged Georgette With one count of felony possession of a controlled substance,

marijuana, and one count 0f misdemeanor possession 0f a controlled substance, psilocybin.

(47361 R., pp. 50-5 1.) The

state also

convictions in 2010 and 2012.

ﬁled a persistent Violator enhancement for his prior felony

(47361 R., pp. 52-53.)

Georgette pleaded guilty to count one,

felony possession of a controlled substance, marijuana, and the state dismissed count two and the
persistent Violator enhancement.

(47361 R., pp. 74-84.) The

years, with three years determinate

district court

sentenced him t0 ﬁve

and placed Georgette 0n probation. (47361

R., pp. 124-129.)

an incident occurred between Alexis Lopez-Ruiz and Skyler Georgette,

In 2018,

Georgette’s younger brother, in which Skyler had taken Alexis’ cell phone. (47362 PSI, pp. 5-6.)

Alexis reported that Skyler reached into his vehicle, a Ford Flex, and took a phone. (47362 PSI,
p. 5.)

When

questioned, Skyler stated that he took the phone as a joke and that

Ty Jensen was

in

the Ford Flex. (47362 PSI, p. 5.) Authorities arrested Skyler for burglary and trespass, and later

that day, Alexis called authorities

and reported

that since

he got his phone back, he had been

receiving messages from Defendant Georgette. (47362 PSI, pp. 5-6.) Authorities advised Alexis

t0

go

to the

law enforcement building, and when he arrived

authorities that as

he was driving to the

station,

passenger seat 0f a Ford Mustang. (47362 PSI,

at the station,

he looked to his

p. 6.)

left

Alexis informed

and saw Ty Jensen

in the

Alexis reported that he watched the driver

of the Mustang place his hand out 0f the removable roof and point a gun

at Alexis’ car.

(47362

PSI, p. 6.) Alexis described the driver as “heavier set with a bigger face,” and stated that he heard

a bang, followed

by

a ding t0 his vehicle. (47362 PSI, p. 6.) Alexis

showed an ofﬁcer Where

the

was

vehicle

(47362 PSI,

hit,

and authorities observed a dent the size 0f a

View next t0 the

he did not shoot

at

incident.

(47362 PSI,
Diaz.

him. (47362 PSI,

gun

p. 6.)

p. 6.) Authorities

p. 6.)

during the incidents, and
the

in the

p. 6.)

he did send messages

in

t0 Alexis, but that

Georgette stated that the messages were telling Alexis

because there was a Video 0n Georgette’s phone 0f what occurred in the

(47362 PSI,

(47362 PSI,

Mustang behind Georgette’s residence, and found a gun

driver’s seat. Georgette stated that

t0 get his story straight,

phone

near the driver’s door handle.

p. 6.)

Authorities located the Ford

plain

BB

The ofﬁcer watched the Video and discussed

it

with Georgette.

noticed and located a fourth person involved in the incidents,

Authorities questioned

Toby gave

him about whether

Toby

or not he drove the vehicle

inconsistent stories. (47362 PSI, p. 6.) Authorities retrieved

Mustang, Which was a loaded

Authorities arrested Georgette, as the gun

BB

CO2

gun with a

was near the

cartridge.

(47362 PSI,

driver’s seat in his vehicle.

p. 6.)

(47362 PSI,

p.

6.)

Under case number CR-2018-1200,

the state charged Georgette with one count 0f

aggravated assault, one count 0f intimidating a witness, with a persistent Violator enhancement.

(47362 R., pp. 37-40, 66-69.)

In a universal plea agreement, Georgette pleaded guilty t0

aggravated assault and intimidating a Witness, and agreed to admit to violating his probations in

CR-201 1-10105 and CR-2015-2607. (47362

R., pp. 115-127.)

On May

10,

2019, the

district court

revoked his probations and executed the underlying sentences in CR-201 1-10105 and CR-20151607. (47361 R., pp. 260-261.) In CR-2018-1200, the district court sentenced Georgette to ﬁve
years, with

two years determinate

for aggravated assault,

determinate for intimidating a Witness, entering judgment 0n

159.)

The

district court

and ﬁve years, with two years

May

10,

2019. (47362 R., pp. 157-

ordered that the sentences in CR-2018-1200 shall run concurrently to each

other, but that the sentences in

in

CR-2018-1200

shall

CR-201 1-10105 and CR-2015-2607. (47362

35 motions on

May

2019, and the

16,

run consecutively with the sentences imposed

R., p. 158.) In all three cases, Georgette ﬁle

district court

denied

all

on

three motions

May

Rule

30, 2019.

(47360 R., pp. 302, 306-3 12; 47361 R., pp. 264, 268-273; 47362 R., pp. 161, 165-169.) Georgette
did not ﬁle a timely notice 0f appeal from the judgment, the orders revoking probation, 0r the
denials of his Rule 35 motions.

On August 23, 2019,
his

Georgette ﬁled veriﬁed motions for “re-entry” 0f the orders denying

Rule 35 motions, asserting that defense counsel had not received a copy 0f the orders. (47360

R., pp. 314—316;

47361

R., pp. 275-277;

47362

R., pp. 171-173.)

The

district court

granted the

orders 0n September 5, 2019, deeming the orders denying the Rule 35 motions “re-entered,”
“effective

August 29, 2019.” (47360

R., pp. 329-336;

47361

47362

R., pp. 290-297;

R., pp. 186-

192.)

On appeal,

Georgette argues that “the

t0 concurrent terms

district court

abused

its

discretion

by sentencing him

of two years ﬁxed and three years indeterminate for aggravated assault and

intimidating a witness, t0 be served consecutively t0 his earlier cases,” and that “his sentences are

excessive and thus the district court abused
(Appellant’s brief, p. 8.)

As

its

discretion

by denying

his

Rule 35 motions.”

a preliminary matter, Georgette has failed t0 establish this Court’s

appellate jurisdiction. If this Court has appellate jurisdiction, Georgette’s argument does not

that the district court

years, with

abused

its

two years determinate

for intimidating a witness,

discretion

by imposing and executing uniﬁed sentences of ﬁve

for aggravated assault

and by denying

show

his

and ﬁve years, with two years determinate

Rule 35 motions.

B.

Standard

“A
attention

Of Review

question of jurisdiction

is

fundamental;

and should be addressed prior

it

cannot be ignored

to considering the merits

When brought

of an appeal.” State

V.

t0 our

Wolfe,

158 Idaho 55, 60, 343 P.3d 497, 502 (2015).
“Appellate review 0f a sentence
sentence

is

not

illegal, the

V.

0f sentencing that conﬁnement
society and to achieve any 0r

by

show that it is unreasonable and, thus, a clear

is

all

I_d.

A sentence 0f conﬁnement is reasonable if

it

appears at the time

necessary to accomplish the primary objective of protecting

0f the related goals of deterrence, rehabilitation, or retribution
at

“A

454, 447 P.3d at 902.

sentence

ﬁxed within

the statute will ordinarily not be considered an abuse 0f discretion.”

quotations omitted).

a

Schiermeier, 165 Idaho 447, 451, 447 P.3d 895, 899 (2019) (internal

quotations and citations omitted).

applicable to a given case.

Where

based 0n an abuse 0f discretion standard.

appellant has the burden t0

abuse 0f discretion.” State

prescribed

is

“In deference t0 the

trial

judge, this Court will not substitute

reasonable sentence where reasonable minds might differ.”

the limits

I_d.

its

(internal

View 0f a

State V. Matthews, 164 Idaho 605,

608, 434 P.3d 209, 212 (2019) (citation omitted).

The decision Whether
district court

to retain jurisdiction is a matter Within the

sound discretion of the

and will not be overturned on appeal absent an abuse of that

discretion. State V. Lee,

117 Idaho 203, 205-06, 786 P.2d 594, 596-97
court retaining jurisdiction

is t0

(Ct.

App. 1990). The primary purpose of a

enable the court t0 obtain additional information regarding Whether

the defendant has sufﬁcient rehabilitative potential and

is

suitable for probation.

141 Idaho 673, 677, 115 P.3d 764, 768 (Ct. App. 2005). Probation

jurisdiction.

before

it

t0

Li.

There can be

district

Q abuse of

conclude that the defendant

is

is

State V. Jones,

the ultimate goal ofretained

discretion if the district court has sufﬁcient evidence

not a suitable candidate for probation. Li.

The decision

t0 place a defendant

on probation

the district court and Will not be overturned

m,

is

m

a matter within the sound discretion 0f

0n appeal absent an abuse of that

discretion.

163 Idaho 681, 684, 417 P.3d 1007, 1010 (Ct. App. 2018) (citations omitted). Rehabilitation

and public safety are dual goals of probation. State
461, 465 (2018).

A decision t0

V.

Le Vegue, 164 Idaho

(Ct.

App. 2002)

426 P.3d

deny probation Will not be deemed an abuse 0f discretion

consistent with the criteria articulated in LC. § 19-2521.

P.3d 632, 635

110, 114,

(citing State V. Toohill, 103

if

it is

State V. Reber, 138 Idaho 275, 278, 61

Idaho 565, 567, 650 P.2d 707, 709

(Ct.

App. 1982)).
“‘[T]he decision whether t0 revoke a defendant's probation for a Violation
discretion 0f the district court.’”

within the

is

390 P.3d 434, 436 (2017)

State V. Garner, 161 Idaho 708, 710,

(quoting State V. Knutsen, 138 Idaho 918, 923, 71 P.3d 1065, 1070 (Ct. App. 2003)).

determining Whether t0 revoke probation, a court must examine whether the probation
the goal 0f rehabilitation and

is

probation Will be disturbed 0n appeal only upon a showing that the

302 P.3d

at

achieving

consistent With the protection of society. State V. Cornelison, 154

Idaho 793, 797, 302 P.3d 1066, 1070 (Ct. App. 2013) (citations omitted).

Li. at 798,

is

In

1071 (citing State

V.

trial

A decision to revoke

court abused

its

discretion.

Beckett, 122 Idaho 324, 326, 834 P.2d 326, 328 (Ct.

App. 1992)).
“If a sentence

35
V.

is

is

Within the statutory limits, a motion for reduction 0f sentence under Rule

a plea for leniency, and

we review the

denial 0f the motion for an abuse 0f discretion.”

m

Huffman, 144 Idaho 201, 203, 159 P.3d 838, 840 (2007). In evaluating Whether a lower court

abused

its

trial court:

discretion, the appellate court conducts a four-part inquiry,

(1) correctly perceived the issue as

boundaries of

its

one 0f discretion;

which asks “Whether the

(2) acted within the outer

discretion; (3) acted consistently with the legal standards applicable to the

speciﬁc choices available to

it;

and

(4)

reached

its

decision

the exercise 0f reason.”

by

Herrera, 164 Idaho 261, 272, 429 P.3d 149, 160 (2018) (citing

Lunneborg

V.

MV Fun

State V.

Life, 163

Idaho 856, 863, 421 P.3d 187, 194 (2018)).

This Court Lacks Appellate Jurisdiction

C.

“A timely appeal

is

necessary to vest jurisdiction in this Court t0 review issues raised with

respect t0 the district court's actions.” Wolfe, 158 Idaho at 60, 343 P.3d at 502. Failure to ﬁle an

appeal in a timely fashion “deprives an appellate court ofjurisdiction, which jurisdiction “cannot

be conferred by stipulation.” Herrett

V. Herrett,

1983). “The timely ﬁling of a notice 0f appeal

at Lloyd'sﬁ

is

105 Idaho 358, 361, 670 P.2d 63, 66 (Ct. App.

jurisdictional.” Harrison V. Certain Underwriters

London, 149 Idaho 201, 205, 233 P.3d 132, 136 (2010).

“by physically ﬁling a notice 0f appeal With the clerk 0f the
date evidenced

time

is

by the ﬁling stamp 0f the

clerk 0f the court

A timely appeal

district court

is

initiated

Within 42 days from the

0n any judgment.” I.A.R.

14(a).

This

“terminated” by the ﬁling 0f a Rule 35 motion, but “commences to run upon the date 0f the

clerk's ﬁling

stamp on the order deciding such motion.”

Id.

“Lack 0f notice 0f entry 0f an

appealable order or judgment does not affect the time to appeal or to ﬁle a post-trial motion within
the time allowed, except

where there

is

no showing of mailing 0r delivery by the clerk

in the court

records and the party affected thereby had no actual notice.” I.C.R. 49(0).

Here Georgette ﬁled Rule 35 motions
the 42 days

commenced

to run

upon

that “terminated” the running

the denial of his motions.

He

0f the 42 day

limit,

but

did not ﬁle a notice of appeal

within 42 days 0f the denials of his Rule 35 motions. Georgette’s counsel asserted that he did not
receive a copy 0f the district court’s order denying the Rule 35 motion, but
I.C.R. 49(0) that there

As

was “no showing 0f mailing

such, Georgette’s notice 0f appeal

or delivery

was not timely ﬁled and

by

made n0 showing under

the clerk in the court records.”

the time t0 ﬁle

was not shown by

Georgette t0 be properly tolled by failure to deliver in the record. The appeal must be dismissed
as untimely.

D.

Georgette Has

Shown N0 Abuse Of The

The sentences imposed

District Court’s Discretion

are within the statutory limits of I.C. §§ 18-1401, 18-204, 37-

2732(e), 37-2701(t), 18-901(b), 18-905(a) and 18-2604(3).

perceived

discretion,

its

employed the correct

The record shows

the district court

legal standards t0 the issue before

it,

and acted

reasonably and within the scope of its discretion.

At the sentencing hearing, the

district court

considered “the objectives 0f criminal

punishment, Which includes protection 0f society, deterrence, rehabilitation, and punishment as
well as the criteria under Idaho

Code 19-2521.” (05/06/2019

The

Tr., p. 25, Ls. 20-23.)

district

court acknowledged Georgette’s “addiction issues,” his “criminal thinking issues,” and his

extensive criminal history that started

25 — p. 26, L.

1 1.)

The

district court

when

Georgette was a juvenile. {05/06/2019

Tr., p. 25, L.

noted that Georgette has six felonies and approximately ﬁfteen

misdemeanors, and that he’s married with children, that he has mental health disorders, and that
he’s been successful in obtaining his
court acknowledged Georgette’s

GED.

(05/06/2019

Tr., p. 26, L.

16

— p.

LSI score 0f twenty-seven, placing him

27, L.7.)

in the

The

district

moderate risk t0

reoffend category, and that the PSI recommends a period 0f incarceration. (05/06/2019 Tr., p. 27,
Ls. 7-9;

47362 PSI, pp. 22,

24.)

The

district court stated that

it is

“declining the request for

probation or retained jurisdiction as those options have been utilized as well as other options in
probation.” (05/06/2019 Tr., p. 27, Ls. 21-23.)

Georgette contends that the mitigating factors—his age, substance abuse issues, acceptance

of responsibility and Willingness t0 undergo treatment—show an abuse 0f discretion. (Appellant’s
brief, pp.7-8.)

Georgette’s argument does not

show an abuse 0f discretion. Georgette repeatedly

10

violated the terms 0f his probations and committed subsequent criminal offenses. (47360 R., pp.
139, 169; 47361 R., pp. 146, 148-149, 181-182, 227, 258-259.)

supervision, Georgette

removed his ankle monitor and

and

his repeated criminal conduct

form of rehabilitation for Georgette.

failed to appear for his sentencing hearing.

The

shows

that alternative treatment is not

instant offenses are serious

the sentences

The

that

imposed

he

is

an effective

and present a

community. Georgette’s continuous incompliance with court orders and the laws

community shows

on

Georgette has received opportunities of probations and retained

(47361 R., pp. 237, 246.)
jurisdictions,

In 2018, While released

that

risk to the

govern the

not a suitable candidate for probation 0r retained jurisdiction, and that

in these cases are reasonable in length

and

structure.

reasonably denied Georgette’s Rule 35 motions. In CR-2018-1200, the

district court

district court stated that

“Georgette has been given multiple opportunities t0 learn

successfully live in society.

He

t0

Wood Pilot Proj ect

Despite these attempts t0 rehabilitate him, Georgette has been

Court, and served probation.

unwilling 0r unable t0 step

served two Rider programs, participated in the

how

away from a

criminal mindset.” (47362 R., p. 168.)

further stated that “in order t0 protect society

The

from Georgette’s criminal choices, probation

longer a Viable option. Perhaps in a controlled environment, Georgette Will begin t0
his decision-making processes

and learn

to

district court

become

a productive

is

n0

work through

member 0f society.” (47362

R.,

p. 168.)

Georgette’s criminal history, LSI score, incompliance with the district court’s orders, the
seriousness 0f the instant offenses, and the threat he possess to society justify the sentences

imposed, and the denial of his Rule 35 motions. Georgette intimidated and assaulted a
the

community while 0n two

and the law show

that

he

is

separate probations.

member 0f

His complete disregard for the court’s orders

not a suitable candidate for probation, 0r retained jurisdiction.

11

Georgette’s extensive criminal history and risk t0 reoffend

show imprisonment

is

a reasonable

sentence, and that the consecutive sentences should serve as an effective punishment and

deterrence t0 Georgette’s criminal behavior.

abused

its

discretion

by imposing concurrent sentences of ﬁve

for aggravated assault

to

jurisdiction,

years, with

district court

two years determinate

and ﬁve years, With two years determinate for intimidating a Witness, and

be served consecutively

that the district court

Georgette has failed t0 show that the

to

abused

CR-201 1-10105 and CR-2015-2607. Georgette has
its

failed to

by denying him another term of probation

discretion

and he’ s failed t0 show that the

district court

abused

its

discretion

0r retained

by denying his Rule

35 motions.

CONCLUSION
The

state respectfully requests this

DATED this

Court t0 afﬁrm the judgment of the

10th day 0f July, 2020.

/s/

Kenneth K. Jorgensen

KENNETH K. JORGENSEN
Deputy Attorney General

ZACHARI
Paralegal

12

S.

HALLETT

show

district court.

CERTIFICATE OF SERVICE
I

HEREBY CERTIFY that I have this

copy of the attached
File and Serve:

10th day 0f July, 2020, served a true and correct
of iCourt

RESPONDENT’S BRIEF to the attorney listed below by means

MAYA P. WALDRON
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents@sapd.state.id.us

/s/

Kenneth K. Jorgensen

KENNETH K. JORGENSEN
Deputy Attorney General
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